UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMES LIBERATORE,
Plaintiff,

V. Civil Action No. 94-1422 (RWR)

CVS NEW YORK, INC.,

Defendant.
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MEMORANDUM OPINION AND ORDER

Plaintiff Janes Liberatore sued CVS New York, Inc. (“CVS")
alleging that it had wongfully termnated himas a CVS store
phar maci st because he had threatened to informthe Food and Drug
Adm nistration (“FDA”) that his CVS store kept prescription drugs
at inproper tenperatures in violation of certain controlled
tenperature requirenents. After the trial in this case, the jury
returned a verdict in plaintiff’'s favor for $1, 312, 426,
consisting of $1.1 million for enotional distress damages and
$212,426 for |ost earnings.

Def endant CVS has noved for judgnent as a matter of law, a
new trial, or a remttitur to decrease the anount of plaintiff’s
enotional distress damage award. Because there was sufficient
evi dence, al though just barely, for a reasonable jury to have
found in plaintiff’s favor, defendant’s notion for judgnent as a

matter of law, or for a newtrial, will be denied. However ,
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because the jury’ s enotional distress danage award was excessi ve,
defendant’s notion for remttitur will be granted.

BACKGROUND

Plaintiff was enployed by CVS in 1980 as a pharmaci st and
| ater served as pharmacy departnent manager at the Thomas Circle
store in the District of Colunmbia until the time of his
termnation.! From 1991 through February 1993, CVS underwent
renovations at the Thomas Circle store. During that tine,
Li berat ore becane increasingly concerned that the prescription
medi cations in defendant’s pharnmacy were being stored in
violation of controlled tenperature requirenents, possibly
causing adulteration of the drugs. Liberatore raised his
concerns verbally on several occasions with Nita Sood, the store
phar macy supervisor, with Jon Roberts, the pharnmacy regi ona
manager, and with Larry Merlo, the Area Vice President for CVS.

According to Liberatore, during one discussion with Merlo on
July 29, 1993, Liberatore told Merlo that he (Liberatore) m ght
bring the tenperature problemto the attention of a nei ghbor who
was a ranking official at the FDA, if the issue were not
resolved. Merlo’ s deneanor changed. His face turned white and

he wal ked out.

1 CVS was known as “People’s Drug Stores” until early 1994,
For purposes of clarity, throughout this opinion defendant is
referred to as “CVS.”
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On July 29, 1993 -- the sane day that Liberatore clainmed he
made his whistleblowing threat -- Merlo, Roberts, and Carl os
Otiz, the director of professional and governnent relations at
CVS, decided to conduct a drug reclamation, whereby the store’s
drug stocks were returned to their respective manufacturers as
defective. Although Liberatore normally would have directed such
a reclamation, in this instance, Roberts and Merlo ordered Sood
to direct the reclamation and not to tell Liberatore about it.
Otiz testified during his deposition that the reclamation was
ordered to avoid a public relations concern.

In a separate incident, CVS initiated an investigation into
Sood’s claimthat drugs had been m ssing fromLiberatore's
pharmacy for over a nonth. According to CVS store protocol
Otiz was to be infornmed whenever such an investigation was
initiated, and Otiz' s records first reported this particular
i nvestigation on the sane day that Liberatore said he made the
whi stleblowing threat. In addition, CVS policy required audit
records to be kept whenever pharmacy products were alleged to
have been m ssing or stolen, but CVS produced no audit records.
| nst ead, Sood produced a witten theft formonly after Liberatore
al l egedly nmade the whistleblowng threat. On August 2, 1993,
CVS' s Loss Prevention Departnent interviewed Liberatore as a
suspect in the mssing drugs investigation.

Meanwhi | e, between March and June, Sood warned Li beratore

that he needed to get his expiring pharmacist’s |icense renewed.
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He did not do so. After his license expired, he continued to
practice pharmacy in D.C. for five nonths know ng he was
unlicensed. On August 4, he told Sood he would bring his renewed
license to work. The next day, though, he admtted to Sood that
he had no current |icense and asked her to conceal that fact from
Roberts.

CVS fired Liberatore on August 6. He later pled guilty to
knowi ngly practicing pharmacy in D.C. without a license. He also
resigned froma part-tinme pharmacist’s job he held in Maryl and
where he had practiced for years without a valid |icense.
Thereafter, Liberatore worked intermttently in a succession of
| esser jobs in this area and in Arizona, |lost his hone, and
endured periods of separation fromhis famly. He was fired from
one pharmaci st position in Arizona for practicing without a valid
license. He was fired fromtwo nore positions and denoted in a
fourth for reasons including lying to conceal his conviction and
a prior termnation. Liberatore testified at trial that he had
al so conceal ed his conviction and term nation history fromhis
t hen-current enpl oyer.

Plaintiff argued to the jury that his treatnment between
July 29, 1993, when he nmade the whistleblow ng threat, and
August 4, 1993, before CVS managenent di scovered his | apsed
pharmacy |icense, shows that Merl o and Roberts were notivated by
Li beratore’s whistleblowng threat in their decision to term nate

him CVS denied that Liberatore made the threat. It contended
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t hat when managenent di scovered that Liberatore had failed to
renew his pharmacy |license, Liberatore was term nated for
knowi ngly practicing pharmacy wi thout a renewed |icense and
m srepresenting his status to CVS nanagenent.

DI SCUSSI ON

Motion for Judgnent as a Matter of Law or, in the
Alternative, for a New Tria

CVS has filed a notion for judgnent as a matter of |aw, or,
in the alternative, for a newtrial. Pursuant to Fed. R Cv. P
50(b), this Court may direct entry of judgnent as a nmatter of |aw
if there is no legally sufficient evidentiary basis for a
reasonable jury to find for the plaintiff. Wen deciding a
nmotion for judgnment as a matter of law, a court “should review

all of the evidence in the record.” Reeves v. Sanderson Pl unbing

Products, Inc., 530 U S. 133, 150 (2000). “In doing so, however,

the court nust draw all reasonable inferences in favor of the
nonnovi ng party, and it may not nmake credibility determ nations
or weigh the evidence.” 1d. “Thus, although the court should
review the record as a whole, it nmust disregard all evidence
favorable to the noving party that the jury is not required to
believe.” 1d. at 151. The court “should give credence to the

evi dence favoring the nonnovant as well as that evidence
supporting the noving party that is uncontradicted and

uni npeached, at least to the extent that that evidence comes from

disinterested witnesses." 1d. (internal quotations omtted).



- 6 -

“Because granting judgnment as a matter of |aw intrudes upon

the rightful province of the jury, it is highly disfavored” and
is “warranted only if no reasonable juror could reach the verdict

rendered in th[e] case.” Daskalea v. District of Colunbia, 227

F.3d 433, 441 (D.C. GCr. 2000) (internal quotations and citations
omtted). The jury verdict nust remai n unchanged unl ess the

evi dence and reasonabl e inferences are “‘so one-sided that
reasonabl e nmen and wonen coul d not disagree on the verdict.’”

Curry v. District of Colunbia, 195 F.3d 654, 659 (D.C. Cr. 1999)

(quoting Smith v. WAshi ngton Sheraton Corp., 135 F. 3d 779, 782

(D.C. Gr. 1998)), cert. denied, 530 U.S. 1215 (2000).

CVS argues that Liberatore failed to neet his burden of
proving that he was fired solely because of the whistlebl ow ng
threat. CVS maintains that the jury could not have connected
Li beratore’s threat to Merlo with his term nation, because there
was no evidence that Sood, Roberts or Otiz knew of this threat
when the decision was nade to termnate him Therefore, CVS
argues, the jury could not have reasonably concluded that this
threat was the sole basis for his termnation. CVS bases this
argunment on the fact that, according to Merlo, Sood, Roberts and
Otiz, Merlo had nothing to do with the decision to fire
Li beratore, and, according to Merlo, Roberts, and Otiz, Merlo
did not inform anyone el se of Liberatore’'s threat.

As plaintiff has argued, resolution of these disputed

factual issues depended upon the jurors’ assessnent of
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credibility. The Suprene Court has nmade clear, and the parties
do not dispute, that a court is not to determ ne whether the
jury’s assessnent of witness credibility was correct. See
Reeves, 530 U. S. at 150. Here, the jury could have determ ned
that Otiz was not credible, based on his inconsistent testinony
as to whether he knew ot her pharmacists who were term nated for
practicing wthout a license. |If they determined that Otiz was
not credi ble generally, the jurors could have disbelieved Otiz
when he testified that he did not know about Liberatore’s
whi stleblowing threat. The jury also could have concl uded that
Roberts and Sood | acked credibility when they denied actually
knowi ng about Liberatore’s threat, or when Sood was i npeached
with a prior om ssion about a key July 22 conversation with
Li beratore. Likewi se, the jurors were not bound to believe
Merlo's claint that there was no threat and he told no other CVS
managers of any threat. |If the jury found that the testinony of
Merlo, Ortiz, Roberts, and Sood was not credible, it was squarely
wWithin the jury's province to infer that Merlo had heard
Li beratore’ s whistl ebl ow ng threat and i nforned one or nore of
t he ot her manageri al enployees about it. This would not anount
to i nproper speculation; it would be drawing a fair and

perm ssible inference fromall the evidence before the jury.

2 Curiously, Merlo was not called as a trial wtness.
Merl o’ s deposition testinony was admtted into evidence.
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CVS argues that no reasonable jury could have found that
Li beratore’s threat to report CVS' s drug storage practices to the
FDA was the sole cause of his term nation, because Liberatore
al so had been practicing without his |license and m srepresenting
this fact to Sood. For Liberatore to prevail, he had to prove
that his “admtted lack of a |icense [and m srepresentation to
Sood] had not hi ng what soever to do wwth his term nation.” See

Adans v. CGeorge W Cochran & Co., Inc., 597 A 2d 28, 34 (D.C

1991) (holding that the District of Colunbia has adopted “a very
narrow exception to the at-will doctrine under which a di scharged
at-wi Il enpl oyee may sue his or her former enployer for wongfu
di scharge when the sole reason for the discharge is the
enpl oyee’ s refusal to violate the law'). CVS argues that it
presented uncontradi cted evidence at trial that it had a witten
policy to term nate any pharmaci st that was found to be
practicing without a valid, renewed |license, and that CVS
consistently applied this policy. CVS further asserts that it
presented testinony that fornmer pharmaci st enpl oyees were
term nat ed upon di scovery that they did not hold a valid |icense.
The wei ght of this evidence, however, also is affected by
the jury’s assessnent of the witnesses’ credibility. Otiz, who
testified for defendant as to five of the term nated pharnaci sts,
al so made conflicting statenents regardi ng whet her he had
personal know edge about the firings of other pharmaci st

enpl oyees besides plaintiff who did not hold a license. If the
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jury chose to disregard Otiz' s testinony based on their
perception that he |acked credibility, it was the jury’'s
prerogative to do so. In addition, if the jury chose to assess
as tainted the testinony of other CVS managerial enployees with
shared notives or interests, it was within their discretion to do
this as well.

In assessing the notive for Liberatore’s term nation, the
jury was also free to consider supposed irregularities in CVS s
behavi or follow ng Liberatore’s whistleblowng threat. Not only
did CVS exclude Liberatore froma drug reclamati on process he
ordinarily would have directed, CVS chose to conceal the
reclamation fromhim Mreover, CVS initiated a “m ssing drugs”
i nvestigation at Liberatore’s pharnacy in the absence of audit
records reflecting a shortage, even though CVS policy required
that such records be kept. The jury could fairly have drawn
i nferences agai nst CVS fromthese circunstances.

CVS also maintains that since Liberatore told Sood that he

had renewed his pharmacy |icense, when in fact he had not, “it is

sinply unrealistic to assune . . . that a supervisor who is |ied

to about a critical job requirenment . . . would not be notivated
to fire the enployee who lied to her.” See Defendant’s

Reply, at 8. CVS concludes that Liberatore’s m srepresentation
must have had some role in the decision to termnate him and if
this is the case, the verdict should have been returned for CVS.

That reasoni ng has great force, but CVS nmade this argunent to the
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jurors who apparently believed otherwise. | will not interfere
with the jury’'s credibility determ nations regarding the

W tnesses on this issue, or the fair inferences the jury nay have
drawn fromthe evidence presented in plaintiff’s favor, thin as
it was. Accordingly, defendant’s notion for judgnent as a matter
of law wi Il be deni ed.

Def endant al so argues that, in the alternative, | should
grant a new trial under Federal Rule of Cvil Procedure 59. A
new trial should be granted “only where the court is convinced
the jury verdict was a ‘seriously erroneous result’ and where
denial of the notion will result in a ‘clear mscarriage of

justice.’”” Nyman v. Federal Deposit Insurance Corp., 967

F. Supp. 1562, 1569 (D.D.C. 1997) (quoting Sedgw ck v. G ant

Food, Inc., 110 F.R D. 175, 176 (D.D.C. 1986)). In addition,

“[mMotions for a newtrial ‘nmust clearly establish either a
mani fest error of law or fact or must present newy discovered

evidence.’” 1d. (quoting Federal Deposit Ins. Corp. v. Meyer,

781 F.2d 1260, 1268 (7th G r. 1986)).

As the foregoing anal ysis denonstrates, | have no reasonabl e
basis for concluding that the jury’s assessnent of w tness
credibility and all the circunstances surrounding plaintiff’s
termnation resulted in a verdict that was “seriously erroneous,”
or that allowing the jury's judgnent and credibility
determnations to stand wll result in a “clear m scarriage of

justice.” Defendant has failed to establish a manifest error of
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| aw or fact or to present newy discovered evidence that could
warrant a new trial. Accordingly, defendant’s notion for a new
trial also wll be denied.

1. Mbtion for Remi ttitur

CVS has noved for a remttitur to decrease the jury’'s
enotional distress damages award of $1.1 mllion. The D.C
Crcuit has established two alternative standards for determ ning
whether a jury award for damages i s excessive so as to warrant a
remttitur. The first is “whether the verdict is beyond al

reason, or is so great as to shock the conscience.” Jeffries v.

Pot omac Dev. Corp., 822 F.2d 87, 95-96 (D.C. Gr. 1987) (quoting

Wngfield v. Peoples Drug Store, 379 A 2d 685, 687 (D.C 1977)

(internal citation omtted)). The second is “whether the
verdict is so inordinately |arge as obviously to exceed the
maximum limt of a reasonable range within which the jury may
properly operate.” |1d. (internal citation omtted); see also
Curry, 195 F.3d at 663. The granting of a notion for remttitur
is ““particularly within the discretion of the trial court[.]"”

Jeffries, 822 F.2d at 95-96 (quoting Doe v. Binker, 492 A 2d 857,

863 (D.C. 1985)). A court may remt a jury award, however, only
if the reduction “*permt[s] recovery of the highest anmount the
jury tolerably could have awarded.’” Nyman, 967 F. Supp. at 1571

(quoting Carter v. District of Colunbia, 795 F. 2d 116, 135 n. 13

(D.C. Gr. 1986)). 1In addition, "[c]ourts may not set aside a

jury verdict nerely deened generous; rather, the verdict nust be
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so unreasonably high as to result in a mscarriage of justice."

Langevine v. District of Colunbia, 106 F.3d 1018, 1024 (D.C. Cr.

1997) (citing Barry v. Ednmunds, 116 U. S. 550, 565 (1886)).

CVS argues that the jury award for these damages is “beyond
t he reasonabl e range of awards that the jury could have
considered.” See Defendant’s Menorandum at 1. Defendant adds
that there was insufficient evidence to justify a $1.1 nmillion
enotional distress damages award because plaintiff provided only
his own testinony as evidence of his damages, and did not provide
any corroborating fact or expert testinony. Defendant requests
that the Court remt the jury’s enotional distress danages award
to $150,000 or, in the alternative, grant a newtrial with
respect to the anount of the enotional distress damages award.

In support of its argunent that the jury’s enotional
di stress damage award was excessive in relation to plaintiff’s
harm defendant relies on Nynman, an enpl oynent case in which
Judge Urbina of this court remtted a jury award of $350,000 in
conpensat ory damages to $175,000. Nyman, 967 F. Supp. at 1572.
In reaching this conclusion, Judge Urbina exhaustively surveyed
discrimnation and retaliation cases and found that the
reasonabl e range for intangi ble and non-econom ¢ damages “is
general ly between $10, 000 and $150,000.” 1d. at 1571. In
remtting the plaintiff’s award, the court “relied forenost on
the evidence introduced at trial” by both parties, and consi dered

other jury awards, plaintiff’s physical harm and nedi cal
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treatnent evidence, while at the sane tinme giving deference to
the jury’s belief that the plaintiff’s injuries warranted a | arge
award. |d. at 1571-72.

Li beratore argues that CVS inproperly relied on Nynan,
because Nyman involved a statutory award cap and, because the
i nstant case involves state law clains, “limtations inposed by
federal statutes nust be ignored.” See Plaintiff’s Opposition,
at 13. However, the statutory cap was only one of the reasons
the district court decided to remt the jury award. See Nynan,
967 F. Supp. at 1571-72. Al though there is no statutory cap
applicable to this case and al though there have been subsequent
awards within and outside the range di scussed by Judge Urbina in
Nyman, ® Judge Urbina's set of factors to be considered in
analyzing a remttitur notion remains valid.

In this case, plaintiff offered his own testinony as proof
of his enotional distress danages. Liberatore testified that, as
a result of making the whistleblowng threat, he becane
unconfortable and frightened that he was the prinme suspect in
CVS' s drug investigation. Liberatore also testified that, after

he was term nated from CVS, he worried about noney, |ost the

3 See, e.qg., Chadwick v. District of Colunbia, 56 F. Supp.
2d 69 (D.D.C. 1999) (%$400,000 verdict in sexual harassment case
not excessive); Martini v. Federal National Mrtgage Ass’'n, 977
F. Supp. 464 (D.D.C. 1997) (jury verdict for enotional distress
on D.C. Human Rights Act retaliation claimremtted from $500, 000
to $100, 000), vacated on other grounds, 178 F.3d 1336 (D.C. Cr
1999) .
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house he was living in as well as a new hone he was planning to
purchase, had to relocate to Arizona wthout his famly for a
period of time to find work as a pharmacist, and felt humliated
in front of friends and famly. Liberatore conceded that he
liked his current job and that his famly is “settled” and living
with himin a house in Arizona, but he also testified that he
still becones nervous when called into his boss’s office.

It is apparent fromthe anmount of the enotional distress
damages awarded by the jury that they believed Liberatore
suffered a relatively high degree of enotional distress.

However, neither the quality nor the quantity of evidence
presented at trial supports a $1.1 mllion award for enotional

di stress damages. Plaintiff did not offer testinony from any
other witness to corroborate his factual testinony or support the
extent of his harm Plaintiff also did not testify that he
suffered any physical or psychol ogi cal problens, and he did not
furni sh any expert reports or testinony regarding his enotional
or psychol ogical condition. |In fact, after his term nation,
plaintiff received nmental health assistance only because he was
required to do so as an enpl oyee who had practi ced pharnmacy
without a license. Plaintiff testified that he did not benefit
fromthis assistance and coul d not even renenber the nane of the
medi cal professional who provided the assistance.

Al t hough Li beratore was not required to present witnesses to

corroborate his own testinony about his enotional distress, in
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this case, Liberatore’'s testinony al one does not provide the
substantial evidentiary basis needed to warrant an award of this

anmount. See, e.q., Spence v. Board of Educ., 806 F.2d 1198, 1201

(3d Cir. 1986) (affirmng the district court’s remttitur,
hol di ng that “enotional distress damages may not be presuned,”
and that plaintiff's testinony in that enploynent retaliation
case, by itself, was insufficient to support jury's $22,060 award
for enotional distress damages). Defendant has cited anple
precedent, in addition to Nyman and cases Nyman cited, for its
argurment that $1.1 mllion is an excessive jury award for

plaintiff’s enotional distress danages. See, e.q., Hetzel v.

County of Prince Wlliam 89 F.3d 169, 171-74 (4th Cr. 1996)

(holding that plaintiff’s $500, 000 award for enotional distress
ina T Title VII enploynent discrimnation and retaliation case,
whi ch was based “al nost entirely on plaintiff’s own self-serving
testinmony” and that of her co-workers, was excessive and
remandi ng the award for remttal by the district court); Wilf v.

City of Wchita, 883 F.2d 842, 874-75 (10th Cr. 1989) (hol ding

that plaintiff’s $250,000 award for enotional distress danages in
an enpl oynent retaliation case, based on plaintiff’s own
testinmony and that of his wife, was excessive and remandi ng for
the district court to remt the award to an anpbunt not to exceed
$50, 000); Spence, 806 F.2d at 1201 (holding that plaintiff’'s
$22,060 award for enotional distress danages in an enpl oynent

retaliation case was excessive and affirmng the district court’s
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decision to remt the award); Neal v. Honeywell, Inc., 995

F. Supp. 889, 893-94 (N.D. Ill. 1998), aff’'d, 191 F.3d 827 (7th
Cir. 1999) (holding that plaintiff’'s award of $550, 000 for
enotional distress resulting fromher whistleblow ng activity,

whi ch was based on plaintiff’s own testinony and that of her
psychol ogi st, was “nonstrously excessive” and “sinply off the
charts” and giving plaintiff a choice between a $200,000 remtted
award or a new trial on the damages issue only).

Mor eover, although plaintiff testified that CVS s
retaliation caused himenotional distress, there was
uncontroverted evidence in the record of other factors in
plaintiff’s life contributing to his distress. For exanple, he
said he still becones nervous when called into his boss’s office.
That distress is to be expected since Liberatore chose to conceal
his crimnal conviction and prior termnations fromhis boss. In

addition, before CVS fired plaintiff, he had failed to obtain

renewed licenses in D.C. and Maryland, |lied regarding the status
of his D.C. license, and attenpted to get Sood to assist himin
concealing his lack of a valid D.C. license from Roberts. After

he was fired by CVS, plaintiff was also fired by other pharnacies
where he practiced without a valid license or lied on his

enpl oynent application. A professional who knowi ngly viol ates
the law by practicing without a valid |icense and conceals from
enpl oyers his checkered past will inevitably experience enotional

di stress as a consequence of his own m sdeeds.
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The record denonstrates that the jury’s $1.1 million
enotional distress damage award was excessive in relation to
plaintiff’s harm and the various causes of any enotional distress
plaintiff may have suffered. The jury s award was “beyond al
reason” and “exceed[ed] the maximumlimt of a reasonabl e range
Wi thin which the jury may properly operate” under the D.C

Circuit’s test set out in Jeffries v. Potomac Dev. Corp., 822

F.2d at 95-96. Accordingly, defendant’s notion for remttitur
wll be granted. Plaintiff may either accept a reduced award for
enotional distress damages in the anmount of $200, 000. 00, which
find is the highest amount the jury tolerably could have awarded,
or may elect to have a newtrial on the issue of enotiona

di stress danmmges.

CONCLUSI ON

CVS has failed to show that a reasonable jury could not have
found in favor of Liberatore. However, CVS has denonstrated that
the jury’s award for enotional distress damages far exceeded the
reasonabl e range within which the jury could have operat ed.
Therefore, it is hereby

ORDERED t hat defendant’s Renewed Mdtion for Judgnent as a
Matter of Law or, in the Alternative for a New Trial [106] be,

and hereby is, DENIED. It is further
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ORDERED t hat defendant’s Motion for Remttitur be, and
hereby is, GRANTED. Plaintiff is directed to advise the Court in
witing wwthin 21 days of the date this Order is signed, whether
he accepts the remttitur anount of $200, 000.00 for enotional
di stress damages in this case or whether he elects to proceed to
a newtrial on the single issue of the proper anount of enotional
di stress danmages.

SIGNED this day of , 2001.

RI CHARD W ROBERTS
United States District Judge



